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9 VAC 25-640-10. Definitions.

The following words and terms when used in this chapter shal have the following

meanings, unless the context clearly indicates otherwise

" Aboveground storage tank” or "AST" means any one or combination of tanks, including

pipes, used to contain an accumulation of oil at atmospheric pressure, and the volume of which,

including the volume of the pipes, is more than ninety percent above the surface of the ground.
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This term does not include line pipe and breskout tanks of an intersate pipdine requlated under the

federa Accountable Pipdine Safety and Partnership Act of 1996 (49 USC § 60101 et seq.).

"Accidentd discharge’ means any sudden or nonsudden discharge of oil from afacility that

resultsin aneed for containment and cleanup which was neither expected nor intended by the

operator.

"Annud aggregate’ means the maximum financia responghbility requirement that an owner

or operator is required to demonstrate annualy.

"Board" means the State Water Control Board.

“Changein sarviceg’” means change in operation, conditions of the stored product, specific

gravity, corrosvity, temperature or pressure that has occurred from the origind that may affect the

tank s suitahility for service.

"Containment and deanup”" means abatement, containment, remova and disposal of oil and,

to the extent possible, the restoration of the environment to its existing state prior to an ail

discharge.

"Controlling interest” means direct ownership of at least 50% of the voting stock of another

entity.

"Depatment” or "DEQ" means the Department of Environmentd Qudity.

"Discharge’ means any nilling, leaking, pumping, pouring, emitting, emptying or dumping.

"Facility" means any devdopment or ingdlation within the Commonwedth that dedsin,

gores or handles oil, and includes a pipdine.

"Hnancid reporting year" means the latest consecutive 12-month period for which any of

the following reports used to support afinancia test is prepared: (i) a 10-K report submitted to the

U.S. Securities & Exchange Commission (SEC); (ii) an annud report of tangible net worth
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submitted to Dun and Bradstreet; (iii) annud reports submitted to the Energy Information

Adminigration or the Rurd Electrification Adminidration; or (iv) ayear-end financid Satement

authorized under 9 VAC 25-640-70 B or C of this chapter. "Financid reporting year" may thus

comprise afisca or caendar year period.

"Legd defense cost” means any expense that an operator or provider of financia assurance

incursin defending againgt claims or actions brought (i) by the federal government or the board to

require containment or cleanup or to recover the codts of containment and cleanup, or to collect

civil pendties under federd or state law or to assart any dam on behdf of the Virginia Petroleum

Storage Tank Fund: (ii) by any person to enforce the terms of afinancia assurance mechaniam.

"Locd government entity" means amunicipdity, county, town, commission, separatdly chartered

and operated specia district, school board, political subdivision of agate or other specia purpose

government which provides essentid services.

"Occurrence' means an accident, including continuous or repeated exposure to conditions,

which results in adischarge from an AST. Note: This definition is intended to asss in the

understanding of this chapter and is not intended ather to limit the meaning of "occurrence' in a

way that conflicts with sandard insurance usage or to prevent the use of other sandard insurance

termsin place of "occurrence.”

"Qil" means ail of any kind and in any form, including, but not limited to, petroleum and

petroleum by-products, fud ail, lubricating oils, dudge, oil refuse, oil mixed with other wastes,

crude oil and dl other liquid hydrocarbons regardless of specific gravity.

"Operator” means any person who owns, operates, charters by demise, rents or otherwise

exercises control over or responsbility for afacility or avehicle or avess.
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"Person" means an individud ; trugt; firm; joint stock company; corporation, including a

government corporation; partnership; association; any date or agency thereof; municipdity;

county; town; commission; political subdivison of asae; any intersate body; consortium; joint

venture commercid entity; the government of the United States or any unit or agency thereof.

"Pipding' means dl new and exising pipe, rights of way, and any eguipment, facility, or building

used in the transportation of ail, including, but not limited to, line pipe, vaves and other

appurtenances connected to line pipe, pumping units, fabricated assemblies associated with

pumping units, metering and ddivery gtations and fabricated assemblies therein, and breakout

tanks.

"Provider of financid assurance' means a person that provides financial assurance to an

operator of an aboveground storage tank through one of the mechanismslisted in 9 VAC 25-640-70

through -120, including a guarantor, insurer, group saf insurance poal, surety, or issuer of aletter

of credit.

"Storage capacity" means the total capacity of an AST or acontainer, whether filled in

whole or in part with ail, amixture of ail, or mixtures of oil with nonhazardous substances, or

empty. An AST that has been permanently closed in accordance with the requirements of 9 VAC

25-91-10 et seg. has no storage capacity.

"Subgtantia business rdationship” means the extent of abusiness relationship necessary

under Virginialaw to make a guarantee contract issued incident to that relationship vaid and

enforcedble. A guarantee contract isissued "incident to that rdaionship”’ if it arises from and

depends on existing economic transactions between the guarantor and the operator.

"Tangible net worth" means the tangible assats that remain after deducting lighilities, such

assats do not include intangibles such as goodwill and rights to patents or roydties. For purposes of
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this definition, "assets' means al exising and al probable future economic benefits obtained or

controlled by a particular entity as aresult of past transactions.

"Tank" means adevice designed to contain an accumulation of oil and constructed of non

earthen materiads, such as concrete, stled, or plastic, that provides structural support. Thisterm

does not include flow-through process tanks as defined in 40 CFR Part 280.

"Termination" under Appendix 111 and Appendix 1V means only those changes that could

result in agap in coverage as where the insured has not obtained substitute coverage or has

obtained subgtitute coverage with a different retroactive date than the retroactive date of the

origind palicy.

“Underground storage tank” means any one or combination of tanks, including connecting

pipes, used to contain an accumulation of requlated substances, and the volume of which, including

the volume of underground connecting pipes, is ten percent or more beneath the surface of the

ground. Thisterm does not include any:

1. Farm or resdentid tanks having a capacity of 1,100 galons or less and used for storing

motor fud for noncommercia purposes;

2. Tanks used for goring heating oil for consumption on the premises where stored;

3. Septic tanks;

4. Bipdinefadilities (indluding gathering lines) regulated under:

a The Natural Gas Pipdine Safety Act of 1968 (49 USC App. 1671, et seq.),

b. The Hazardous Liquid Pipeline Safety Act of 1979 (49 USC App. 2001, et seq.), or

c. Any intragate pipdine facility regulated under gate laws comparable to the

provisons of the law referred to in subdivison 4 aor 4 b of this definition;

5. Surface impoundments, pits, ponds, or lagoons;
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6. Storm water or wastewater collection systems;

7. How-through process tanks;

8. Liquid traps or associated gathering lines directly rdated to oil or gas production and

gathering operations; or

9. Storage tanks Stuated in an underground area, such as a basement, cdllar, mineworking,

drift, shaft, or tunnd, if the storage tank is Stuated upon or above the surface of the floor.

The term "underground storage tank™" does not include any pipes connected to any tank which is

described in subdivisons 1 through 9 of this definition.

“Vehid€e' means any motor vehicle, rolling stock, or other artificid contrivance for

trangport whether salf-propdled or otherwise, except vessdls.

"Vessa" means every description of watercraft or other contrivance used as a means of

trangporting on water, whether saf-propdled or otherwise, and shall include barges and tugs.

9 VAC 25-640-20. Applicability.

A. Unless otherwise exempted in this section or excluded in 9 VAC 25-640- 30, operators of

aboveground storage tank fadilities having a maximum storage capacity of 25,000 gallons or

greater of oil must demondtrate financia responshility in accordance with the requirements of this

chapter as a condition of operation.

B. Unless otherwise exempted in this section or excluded in 9 VAC 25-640-30, operators of

pipdines must demondrate financia responsbility in accordance with the requirements of this

chapter as a condition of operation.

C. State and federa government entities whose debts and liabilities are the debts and liabilities of

the Commonwedth of Virginiaor the United States have the requisite financiad strength and
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gahility to fulfill their financia assurance requirements and are rlieved of the requirementsto

further demondrate an ability to provide financid respongbility under this chapter.

D. Locd government entities are not required to comply with the requirements of this chapter.

E. If thereis more than one operator for afacility, only one operator is required to demonstrate

financid responghility; however, dl operators are jointly responsible for ensuring compliance with

financid respongbility requirements.

9 VAC 25-640-30. Exclusions.

The requirements of this chapter do not apply to:

A. Vessds,

B. Licensaed motor vehicles, unless used solely for the storage of ail ;

C. An AST with astorage capacity of 660 gallons or less of ail;

D. An AST containing petroleum, including crude ail or any fraction thereof, which isliguid at

dlandard temperature and pressure (60° F at 14.7 pounds per square inch absolute) subject to and

specificdly listed or designated as a hazardous substance under subparagraphs (A) through (F) of

§ 101(14) of the federal Comprehensve Environmental Response, Compensation, and Liability Act

(CERCLA) (42 USC 8 9601 et seq.);

E. A wastewater treatment tank system that is part of awastewater treatment facility regulated

under 8 402 or 8 307(b) of the federal Clean Water Act (33 USC § 1251 et seq.);

F. An AST that isregulated by the Department of Mines, Minerals and Energy under Chapter 22.1

(845.1-361.1 et seq.);

G. An AST used for the storage of products that are regulated pursuant to the federal Food, Drug

and Cosmetic Act (21 USC § 301 et seq.);
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H. An AST that is used to store hazardous wastes listed or identified under Subtitle C of the

Resource Consarvation and Recovery Act (RCRA) (Solid Waste Disposad Act) (42 USC 8 6901 et

seq.);

I. An AST that is used to store propane gas, butane gas or other liquid petroleum gases;

J. An AST used to store nonpetroleum hydrocarbon-based anima and vegetable ails,

K. A liquid trap or associated gathering lines directly related to ail or ges production, or gathering

operations,

L. A surface impoundment, pit, pond, or lagoon;

M. A Storm water or wastewater collection system;

N. Equipment or machinery that contains il for operationa purposes, including but not limited to

lubricating systems, hydraulic systems, and hesat transfer systems;

0O. An AST used to contain ail for less than 120 days when: (i) used in connection with activities

related to the containment and deanup of ail; (ii) used by afederd, state or loca entity in

responding to an emergency; or (iii) used temporarily on-site to replace permanent scorage

Capeaity;

P. Qil-filled dectricd equipment, including, but not limited to, trandformers, circuit bregkers or

capacitors;

0. A flow-through process tank

R. Oily water separators;

S. An AST containing dredge spoils;

T. An AST located on afarm or residence used for storing motor fuel for noncommercia purposes

with an aggregated storage capacity of 1,100 galons or less;
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U. Pipes or piping beyond the first valve from the AST that connects an AST with production

process tanks or producti on process equi pment;

V. An AST soring asphat and asphat compounds which are not liquid at standard conditions of

temperature and pressure (60° F at 14.7 pounds per square inch absolute);

W. Underground storage tanks requlated under a state program;

X. An AST with a capacity of 5,000 gallons or less used for storing heating oil for consumptive

use on the premises where stored.

9 VAC 25-640-40. Compliance dates.

Operators of existing facilities are required to comply with the requirements of this chapter within

sixty{60)-days [one hundred-twenty (120) days] of the effective date of this chapter.] Operators of

new fadilities shall comply with the requirements of this chapter by the date the facility begins

operation.

Page 10 of 11619 VAC 25-640-50. Amount and scope of required financial responsbility.

A. Opaators shal demongrate per occurrence and annua aggregate financia responshility for

containment and deanup of discharges of oil in an amount equd to (i) five cents per gdlon of the

aggregate aboveground storage capacity for ASTsin dl Virginiafacilities up to a maximum of one

million dollars, and (ii) five million dollars for pipdines.

B. If the operator uses separate mechanisms or combinations of mechanisms to demonstrate

financid responghility for the containment and clean up of ail, (i) the amount of assurance

provided by the combination of mechanisns shal bein the full amount specified in subsection A of

this section, and (ii) the operator shal demondtrate financia responsbility in the appropriate

amount of annua aggregate assurance specified in subsection A of this section by the firg-
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occurring effective date anniversary of any one of the mechanisms combined (other than afinancia

test or guarantee) to provide assurance.

C. The amounts of assurance required under this section exclude lega defense codts.

D. The required demondration of financid responshbility does not in any way limit the ligbility of

the operator under Virginia Code 8 62.1-44.34:18.

E. Operators which demondrate financiad responghility shall maintain copies of those records on

which the determination is based. The following documents may be used by operators to support a

financid respongbility requirement determination:

1. Copies of the regigtration form required under 9 VAC 25-91-10 et seq.

2. Any other form of documentation which the board may deem to be acceptable evidence

to support the financia responsibility requirement determination.

9 VAC 25-640-60. Allowable mechanisms and combinations of mechanisms.

A. Subject to the limitations of subsection B of this section, an operator may use any one or

combination of the mechanismslised in 9 VAC 25-640-70 through -120 to demonstrate financia

respons bility under this chapter for one or more aboveground storage tanks or pipdines.

B. An operator may use salf-insurance in combinetion with a guarantee only if, for the purpose of

mesting the requirements of the financid test under this regulation, the financiad satements of the

operator are not consolidated with the financia statements of the quarantor.

9 VAC 25-640-70. Financial test of salf-insurance.

A. An operator and/or guarantor, may satisfy the requirements of 9 VAC 25-640-50 by passing a

financid test as gpecified in this section. To pass the financid test of saf-insurance, the operator

and/or guarantor shall mest the reguirements of subsections B or C, and D of this section based on

vear-end financid satements for the latest completed financid reporting year.
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B. 1. The operator and/or guarantor shall have atangible net worth at least equal to the total of

the applicable amount required by 9 VAC 25-640-50 for which afinancid test isused to

demondrate financia responghility.

2. The operator and/or quarantor shal comply with ether subdivison aor b bdow:

a (1 Thefinancd reporting year-end financia satements of the operator and/or

guarantor shal be examined by an independent certified public accountant and

be accompanied by the accountant's report of the examination; and

(2) Thefinancid reporting year-end financial statements of the operator and/or

quarantor cannot include an adverse auditor's opinion, a disclaimer of opinion,

or a"'going concarn” qudification.

b. (1) (a) Hlefinancid satements annudly with the U.S. Securities and

Exchange Commisson, the Energy Informetion Adminidration, or the Rurd

Electrification Adminigtration; or

(b) Report annudly the tangible net worth of the operator and/or guarantor

to Dun and Bradstreet, and Dun and Bradstrest must have assigned a

financid srength rating which a least equas the amount of financia

respons bility required by the operator in 9 VAC 25-640-50.

(2) Thefinancia reporting year-end financial statements of the operator and/or

quarantor, if independently audited, cannot include an adverse auditor's

opinion, adisclaimer of opinion, or a"going concern” qualification.

3. The operator and/or guarantor, shall have aletter Sgned by the chief financid officer

worded identicaly as specified in Appendix [/Alternativell.
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C. 1. The operator and/or guarantor shall have atangible net worth at least equd to the totd of

the applicable amount required by 9 VAC 25-640-50 for which afinancid test isused to

demondrate financia responghility.

2. Thefinancid reporting year-end financid statements of the operator and/or guarantor

shdl be examined by an independent certified public accountant and be accompanied by the

accountant's report of the examination.

3. Thefinancid reporting year-end financiad statements cannot include an adverse auditor's

opinion, adisclamer of opinion, or a"going concern” quaification.

4. |f thefinancid statements of the operator and/or guarantor are not submitted annualy to

the U.S. Securities and Exchange Commission, the Enerqy Information Administration or

the Rura Electrification Adminigration, the operator and/or guarantor shal obtain a specid

report by an independent certified public accountant stating that:

a The accountant has compared the data that the |etter from the chief financid

officer specified as having been derived from the latest financid reporting yearAend

financia satements of the operator and/or guarantor with the amountsin such

financia gatements; and

b. In connection with that comparison, no matters came to the accountant's attention

which caused him to believe that the specified data should be adjusted.

5. The operator and/or guarantor shal have aletter Sgned by the chief financid officer,

worded identicaly as specified in Appendix I/Alternative .

D. To meet thefinancid demondtration test under subsections B or C of this section, the chief

financid officer of the operator and/or guarantor shal sign, within 120 days of the dose of each

financid reporting year, as defined by the 12-month period for which financid satements used to
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support the financia test are prepared, aletter worded identically as specified in Appendix | with

the appropriate aternative, except that the instructions in brackets are to be replaced by the rdevant

information and the brackets ddleted.

E. If an operator using the test to provide financia assurance finds that he no longer medts the

requirements of the financia test based on the financid reporting year-end financid satements, the

operator shal obtain dternative coverage and submit to the board the appropriate origina forms

lised in 9 VAC 25-640-170 B within 150 days of the end of the year for which financid satements

have been prepared.

F. The board may require reports of financia condition at any time from the operator and/or

quarantor. If the board finds, on the basis of such reports or other information, that the operator

and/or quarantor no longer mests the financia test requirements of subsection B or C and D of this

section, the operator shall obtain dternate coverage and submit to the board the appropriate origina

formsliged in 9 VAC 25-640-170 B within 30 days after notification of such finding.

G. If the operator fails to obtain dternate assurance within 150 days of finding that he no longer

mexets the requirements of the financid test based on the financid reporting year-end financid

gatements, or within 30 days of notification by the board that he no longer mests the requirements

of thefinancid tes, the operator shal notify the board of such falure within 10 days.

9 VAC 25-640-80. Guarantee.

A. An opeator may satisfy the reqguirements of 9 VAC 25-640-50 by obtaining a quarantee that

conforms to the requirements of this section. The quarantor shal be:

1. A firmthat:

a Possesses a contralling interest in the operator;
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b. Possesses a contralling interest in a firm described under subdivison A 1 aof

this section; or

c. Iscontrolled through stock ownership by a common parent firm that possesses a

controlling interest in the operator; or,

2. A firm engaged in a substantiad business rdationship with the operator and issuing the

guarantee as an act incident to that business rdationship.

B. Within 120 days of the close of each financid reporting year the quarantor shadl demonstrate

that it meets the financiad test criteriaof 9 VAC 25-640-70 B or C and D based on year-end

financid satements for the latest completed financid reporting year by completing the letter from

the chief financid officer described in Appendix | and shdl ddiver the letter to the operator. If the

quarantor fails to meet the requirements of the financid test at the end of any financid reporting

vear, within 120 days of the end of that financia reporting year the guarantor shall send by certified

mail, before cancdlation or nonrenewa of the guarantee, notice to the operator. If the board

notifies the guarantor that he no longer mests the requirements of the financid test of 9 VAC 25-

640-70 B or C and D, the guarantor shall notify the operator within 10 days of recaeiving such

notification from the board. |n both cases, the quarantee will terminate no less than 120 days after

the date the operator receives the notification, as evidenced by the return receipt. The operator

shdl obtain dternate coverage as specified in 9 VAC 25-640-200.

C. The guarantee shal be worded identically as specified in Appendix |1, except that ingtructions

in brackets are to be replaced with the rdevant information and the brackets deleted.

D. An operator who uses a guarantee to satisfy the requirements of 9 VAC 25-640-50 shall

establish astandby trust fund when the guarantee is obtained. Under the terms of the guarantee, dl

amounts paid by the quarantor under the guarantee will be deposited directly into the sandby trust
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fund in accordance with instructions from the board under 9 VAC 25-640-180. This standby trust

fund shdl meet the requirements specified in 9 VAC 25-640-130.

9 VAC 25-640-90. Insurance and group salf-insur ance pool cover age.

A. 1. An operator may satisfy the requirements of 9 VAC 25-640-50 by obtaining liability

insurance that conforms to the requirements of this section from a qudified insurer or group

f insurance pool.

2. Such insurance may be in the form of a separate insurance policy or an endorsement to

an exiging insurance policy.

3. Group sef-insurance pools shal comply with Virginia Code § 62.1-44.34:16 and

applicable State Corporation Commission Bureau of Insurance regul ations.

B. Eachinsurance policy shal be amended by an endorsement worded in no respect less favorable

than the coverage as specified in Appendix |11, or evidenced by a cettificate of insurance worded

identically as specified in Appendix |V, except that ingtructions in brackets shall be replaced with

the rdlevant information and the brackets del eted.

C. Eachinsurance policy shall beissued by an insurer or agroup self-insurance pool that, at a

minimum, is licensed to transact the business of insurance or digible to provide insurance as an

excess or approved surplus linesinaurer in the Commonwedth of Virginia

D. Eachinsurance policy shdl providefirg dollar coverage. Theinsurer or group sdlf-insurance

pool shal beliable for the payment of dl amounts within any deductible applicable to the policy to

the provider of containment and cleanup as provided in this chapter, with aright of reimbursement

by the insured for any such payment made by the insurer or group. This provision does not apply

with respect to that amount of any deductible for which coverage is demonstrated under another

mechanism or combination of mechanisms as specified in 9 VAC 25-640-70 through -120.
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9 VAC 25-640-100. Surety bond.

A. An opeaor may satisfy the requirements of 9 VAC 25-640-50 by obtaining a surety bond that

conforms to the requirements of this section. The surety company issuing the bond shdl be

licensed to operate as a surety in the Commonwedth of Virginia and be among those listed as

acceptable sureties on federa bonds in the latest Circular 570 of the U.S. Department of the

Treasury.

B. The surety bond shdl be worded identicadly as specified in Appendix V, except that instructions

in brackets shall be replaced with the relevant information and the brackets deleted.

C. Unde the terms of the bond, the surety will become liable on the bond obligation when the

operator falsto paform as guaranteed by the bond. In dl cases, the surety's lidhility islimited to

the per-occurrence and annual aggregate penal sums.

D. The operator who uses a surety bond to satisfy the reguirements of 9 VAC 25-640-50 shdl

egablish a sandby trust fund when the surety bond is acquired. Under the terms of the bond, all

amounts paid by the surety under the bond will be deposited directly into the standby trust fund in

accordance with instructions from the board under 9 VAC 25-640-180. This sandby trust fund

shall meet the requirements specified in 9 VAC 25-640-130.

9VAC 25-640-110. L etter of credit.

A. An operator may satisty the requirements of 9 VAC 25-640-50 by obtaining an irrevocable

sandby letter of credit that conforms to the requirements of this section. The issuing inditution

shdll be an entity that has the authority to issue letters of credit in the Commonwedth of Virginia

and whose | etter- of-credit operations are regulated and examined by afederal agency or the State

Corporation Commisson.
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B. Theletter of credit shall be worded identicaly as specified in Appendix VI, except that

instructions in brackets are to be replaced with the rdevant information and the brackets del eted.

C. An operator who uses aletter of credit to satisfy the requirements of 9 VAC 25-640-50 also

shal esablish a standby trust fund when the letter of credit is acquired. Under the terms of the

letter of credit, all amounts paid pursuant to adraft by the board will be deposited by theissuing

inditution directly into the standby trust fund in accordance with ingtructions from the board under

9 VAC 25-640-180. Thisstandby trust fund shal mest the requirements specifiedin 9 VAC 25-

640-130.

D. Theletter of credit shdl beirrevocable with aterm specified by the issuing inditution. The

letter of credit shdl provide that credit will be automaticadly renewed for the same term asthe

origina term, unless, at least 120 days before the current expiration date, the issuing ingtitution

notifies the operator by certified mall of its decison not to renew the letter of credit. Under the

terms of the letter of credit, the 120 days will begin on the date when the operator receives the

notice, as evidenced by the return rece pt.

9 VAC 25-640-120. Trust fund.

A. An operator may satisfy the requirements of 9 VAC 25-640-50 by establishing an irrevocable

trust fund that conforms to the requirements of this section. The trustee shal be an entity that has

the authority to act as atrustee and whose trust operations are regulated and examined by afederd

agency or the State Corporation Commission.

B. Thetrus fund shdl be irrevocable and shal continue until terminated at the written direction of

the grantor and the trustee, or by the trustee and the State Water Control Board, if the grantor

ceasesto exist. Upon termination of the trust, dl remaining trust property, lessfind trust

administration expenses, shall be ddivered to the operator. The wording of the trust agreement
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shall beidentica to the wording specified in Appendix V11, and shall be accompanied by aformal

cartification of acknowledgment as specified in Appendix VIII.

C. Theirrevocable trust fund, when established, shal be funded for the full required amount of

coverage, or funded for part of the required amount of coverage and used in combination with other

mechanism(s) that provide the remaining required coverage.

D. If thevalue of the trust fund is greater than the required amount of coverage, the operator may

submit awritten request to the board for release of the excess.

E. If other financid assurance as specified in this chapter is substituted for al or part of the trust

fund, the operator may submit awritten request to the board for release of the excess.

F. Within 60 days after receiving a request from the operator for release of funds as pecified in

subsection D or E of this section, the board will instruct the trustee to release to the operator such

funds as the board specifies in writing.

9 VAC 25-640-130. Standby trust fund.

A. An operator using any one of the mechanisms authorized by 9 VAC 25-640-80, 9 VAC 25-640-

100, and 9 VAC 25-640-110 shdl establish a sandby trust fund when the mechanism is acquired.

The trustee of the standby trust fund shall be an entity that has the authority to act as atrustee and

whose trust operations are regulated and examined by afederd agency or the State Corporation

Commisson.

B. The standby trust agreement or trust agreement shall be worded identically as specified in

Appendix VI, except that ingtructions in brackets are to be replaced with the rdlevant information

and the brackets deleted, and accompanied by aformal certification of acknowledgment as

soecified in Appendix VIII.
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C. Theboard will ingtruct the trustee to refund the balance of the standby trust fund to the provider

of financid assurance if the board determines that no additiona containment and cleanup costs will

occur as aresult of adischarge covered by the financid assurance mechanism for which the

sandby trust fund was established.

D. An operator may establish one trust fund as the depository mechanism for al funds assured in

compliance with thisrule,

9 VAC 25-640-140. Substitution of financial assur ance mechanisms by oper ator .

A. An operator may subgtitute any aternate financia assurance mechanisms as pecified in this

chapter, provided that at al times he maintains an effective financid assurance mechanism or

combination of mechaniams that satisfies the requirements of 9 VAC 25-640-50.

B. After obtaining dternate financia assurance as specified in this chapter, an operator may cancel

afinancid assurance mechanism by providing notice to the provider of financia assurance.

9 VAC 25-640-150. Cancdlation or non-renewal by a provider of financial assurance.

A. Except as otherwise provided, a provider of financid assurance may cancd or fail to renew an

asaurance mechaniam by sending a notice of termination by certified mail to the operator.

1. Termination of aquarantee, a surety bond, or aletter of credit may not occur until 120

days after the date on which the operator receives the notice of termination, as

evidenced by the return receipt.

2. Termination of insurance or group saf-insurance pool coverage, except for nonpayment

or misrepresentation by the insured, may not occur until 60 days after the date on which

the operator receives the notice of termination, as evidenced by the return receipt.

Termination for nonpayment of premium or misrepresentation by the insured may not
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occur until aminimum of 15 days after the date on which the operator receives the

notice of termination, as evidenced by the return recaipt.

B. If aprovider of financia responghility cancels or fals to renew for reasons other than

incapacity of the provider as specified in 9 VAC 25-640-200, the operator shall obtain dternate

coverage as specified in this section and shal submit to the board the appropriate origind forms

lised in 9 VAC 25-640-170 B documenting the dternate coverage within sixty (60) days after

receaipt of the notice of termination. If the operator fails to obtain dternate coverage within 60 days

after recaipt of the notice of termination, the operator shal immediately notify the board of such

falure and submit;

1. The name and address of the provider of financid assurance:

2. The effective date of termination; and

3. A copy of thefinancid assurance mechanism subject to the termination maintained in

accordance with 9 VAC 25-640-170.

9 VAC 25-640-160. Reporting by operator.

A. Except as specified in 9 VAC 25-640-170 B 7, an operator of afacility exising as of the

effective date of this chapter shall sdbmit [comply with the requirements of this chapter within 120

days of the effective date of this chapter.]the-appropriateorigind-formsligedin 9\ AC 25-640-

B. Except as specified in 9 VAC 25-640-170 B 7, an operator of afacility which does not exist as

of the effective date of this chapter shall-sdbmit [comply with the requirements of this chapter]the
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financialresponsbility-to-the board at least thirty (30) days before the facility commences

operation or sixty (60) days after the effective date of this chapter, whichever is later- [.Jand-shall

C. An operator shal notify the board if the operator fails to obtain dternate coverage as required

by this chapter within 30 days after the operator receives notice of:

1. Commencement of avoluntary or involuntary proceeding under Title 11 (Bankruptcy),

U.S. Code, naming a provider of financial assurance as a debtor,

2. Suspension or revocation of the authority of aprovider of financiad assuranceto issue a

financia assurance mechaniam,

3. Falure of aguarantor to meet the requirements of the financid test,

4. Other incapacity of aprovider of financial assurance.

D. An opeator shal submit the appropriate origind formslised in 9 VAC 25-640-170 B

documenting current evidence of financia responghility to the board as required by 9 VAC 25-

640-70 E, 9 VAC 25-640-70 F and 9 VAC 25-640-150 B.

E. An operator shal submit to the board the appropriate origina formslised in 9 VAC 25-640-170

B documenting current evidence of financid responshility upon subgtitution of its financia

assurance mechanism(s) as provided by 9 VAC 25-640-140.

F. The board may require an operator to submit evidence of financial assurance as described in 9

VAC 25-640-170 B or other information relevant to compliance with this chapter & any time. The

board may require submission of originds or copies, at its sole discretion.

9 VAC 25-640-170. Record keeping.

A. Opeaators shdl maintain evidence of dl financid assurance mechanisms used to demondrate

financid responghility under this chapter for an aboveground storage tank and/or pipdine until
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released from the requirements of this requlation under 9 VAC 25-640-190. An operator shall

maintain such evidence by-fili

Pepartment: [at the aboveground storage tank Ste or the operator’ s place of work in this

Commonwedth. Records maintained off-gte shal be made available upon request of the

board.]

B. Opeators shal maintain the following types of evidence of financia respongbility:

1. An operator using an assurance mechanism specified in 9 VAC 25-640-70 through -120

shdl maintain the origind instrument worded as specified.

2. An opeaor usng afinancid test or guarantee shal maintain (i) the chief financid

officer's|etter, and (ii) year-end financial satements for the most recent completed financia

reporting year or the Dun and Bradstreet rating on which the chief financid officer’s letter

was based. Such evidence shdl be on file no later than 120 days after the close of the

financid reporting year.

3. An operator using a guarantee, surety bond, or letter of credit shal maintain the sgned

sandby trust fund agreement and any amnendments to the agreement.

4. An operator using an insurance policy or group self-insurance pool coverage shall

mantain acopy of the Sgned insurance policy or group saf-insurance pool coverage

policy, with the endorsement or certificate of insurance and any amendments to the

agreements.

5. a An operator usng an assurance mechanism specified in 9 VAC 25-640-70 through -

120 shdl maintain an origind certification of financid repongbility worded identicaly

as specified in Appendix | X, except that instructions in brackets are to be replaced with

the rdlevant information and the brackets deleted.
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b. The operator shall submait [maintain] anew origina certification at or before the time

Spoecified

in 9 VAC 25-640-160 or whenever the financid assurance mechanism(s) used to

demongtrate financid responshility change(s).

6. An operator using atrust agreement or who is required to prepare a sandby trust

agreement pursuant to 9 VAC 25-640-130 shal maintain a certification of acknowledgment

worded identically as specified in Appendix VI, except that instructions in brackets areto

be replaced with the relevant information and the brackets del eted.

7. For subsequent annual submissions|updates] required under 9 VAC 25-640-160:

a.The operator may-sdbmit [may maintain] an endorsement, arider or anotice of

extenson from the provider of financid assurance evidencing continuation of

coveragein lieu of anew origind surety bond or letter of credit or insurance policy,

provided the form of the endorsement, rider or notice of extension is approved by

the board:;

b. The operator need not-sibmit [obtain] anew origind guarantee or trust fund,

provided the same mechanism is to continue to act as the operator s demonstration

mechanism for the subsequent year or years;

c. The operator need not submit [obtain] anew sandby trust agreement, provided

thefinancid assurance mechanism remains the same;

d. The operator must submit[maintain] anew origind mechanism as soecified in

subsection 2 of subsection B of this section;

€. The operator need not sdbmit [obtain] anew origind cetification of

acknowledgment, provided the associated trust agreement has not changed:
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f. The operator must subrrit maintain anew origind catification of financid

responsibility.

9 VAC 25-640-180. Drawing on financial assur ance mechanisms.

A. The board shdl require the guarantor, surety, or inditution issuing aletter of credit to place the

amount of funds stipulated by the board, up to the limit of funds provided by the financid

assurance mechanism, into the sandby trust if:

1. a The operator falsto esablish dternate financiad assurance within 60 days after

recaelving notice of cancdlation of the quarantee, surety bond, letter of credit; and

b. The board determines or suspects that a discharge from an aboveground storage tank

or pipeline covered by the mechanism has occurred and so notifies the operator, or the operator has

notified the board pursuant to 9 VAC 25-91-10 et seq. of adischarge from an aboveground storage

tank or pipdine covered by the mechanism; or

2. The conditions of subsection B of this section are satisfied.

B. The board may draw on a standby trust fund when the board makes afina determination that a

discharge has occurred and immediate or long-term containment and/or cleanup for the dischargeis

needed, and the operator, after appropriate notice and opportunity to comply, has not conducted

containment and cleanup as reguired under 9 VAC 25-91-10 et seq.

9 VAC 25-640-190. Release from therequirements.

An operator is no longer required to maintain financid responsbility under this chapter for an

aboveground storage tank or pipdine after the tank or pipdine has been permanently closed

pursuant to the requirementsof 9 VAC 25-91-10 et seq., except when the board determines

cleanup of adischarge from the aboveground storage tank or pipdineis required.
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9 VAC 25-640-200. Bankruptcy or other incapacity of operator provider of financial

assur ance.

A. Within 10 days after commencement of a voluntary or involuntary proceeding under Title 11

(Bankruptcy), U.S. Code, naming an operator as debtor, the operator shall notify the board by

catified mall of such commencement.

B. Within 10 days after commencement of avoluntary or involuntary proceeding under Title 11

(Bankruptcy), U.S. Code, naming a guarantor providing financial assurance as debtor, such

quarantor shal notify the operator by certified mail of such commencement as required under the

terms of the guarantee specified in 9 VAC 25-640-80.

C. An operator who obtains financid assurance by a mechanism other than thefinancid test of

Hf-insurance will be deemed to be without the required financia assurance in the event of a

bankruptcy or incapacity of its provider of financia assurance, or a suspenson or revocation of the

authority of the provider of financid assurance to issue a guarantee, insurance policy, group salf-

insurance pool coverage policy, surety bond, or letter of credit. The operator shall obtain dternate

financid assurance as specified in this chapter and submit to the board the appropriate origind

forms specified in 9 VAC 25-640-170 B within 30 days after receiving notice of such an event. If

the operator does not obtain dternate coverage within 30 days after such notification, he shall

immediatdy notify the board in writing.

9 VAC 25-640-210. Replenishment of guar antees, letters of credit or surety bonds.

A. If a any time after astandby trust is funded upon the ingtruction of the board with funds drawn

from a guarantee, letter of credit, or surety bond, and the amount in the slandby trust is reduced

beow the full amount of coverage required, the operator shal by the anniversary date of the

financid mechanism from which the funds were drawvn:
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1. Replenish the value of financid assurance to equa the full amount of coverage required,

or

2. Acauire another financia assurance mechanism for the amount by which fundsin the

slandby trust have been reduced.

B. For purposes of this section, the full amount of coverage required is the amount of coverage to

be provided by 9 VAC 25-640-50. If acombination of mechanisms was used to provide the

asaurance funds which were drawn upon, replenishment shal occur by the earliest anniversary date

among the mechaniams.

9 VAC 25-640-220. Virginia Petroleum Storage Tank Fund.

The Fund may be used for all uses authorized by Virginia Code § 62.1-44.34:11 in accordance with

the reguirements specified in 9 VAC 25-590-210.

9 VAC 25-640-230. Noticesto the State Water Control Board.

All requirements of this chapter for notification to the State Water Control Board shall be addressed

asfollows
Director

Depatment of Environmental Quality

629 E. Main Street

P. O. Box 10009

Richmond, Virginia 23240-0009.

9 VAC 25-640-240. Delegation of authority.

The Director of the Department of Environmenta Qudlity or adesignee acting for him may

peform any act of the board provided under this chapter, except aslimited by § 62.1-44.14 of the

Code of Virginia.
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9 VAC 25-640-250. Evaluation of chapter.

A. Within three years after the effective date of this chapter, the Department shall perform an

analyd s on this chapter and provide the board with areport on the results. The andlyss shdl

include (i) the purpose and need for the chapter; (ii) dternatives which would achieve the stated

purpose of this chapter in aless burdensome and less intrusive manner; (iii) an assessment of the

effectiveness of this chapter; (iv) the results of areview of current state and federal satutory and

regulatory requirements, induding identification and judtification of requirements of this chapter

which are more stringent than federal requirements; and (v) the results of areview asto whether

this chapter is clearly written and easily undersandable by affected entities.

B. Upon review of the Department s analyss, the board shdl confirm the need to (i) continue this

chapter without amendments, (ii) reped this chapter or (iii) amend this chapter. If theboard s

decison isto reped or amend this chapter, the board shdl authorize the department to initiate the

applicable regulatory process to carry out the decision of the board.

APPENDIX | - LETTER FROM CHIEF FINANCIAL OFFICER

[Note: Theinstructionsin brackets areto bereplaced by the rdevant information and the

brackets deleted.]

| am the chief financid officer of [insart: name and address of the operator or quarantor]. This

Ietter isin support of the use of [insart: "the financid test of sdf-insurance," and/or "Guarantee'] to

demongtrate financid responghility for the containment and cleanup of discharges of ail in the

amount of at leadt [insart: dollar amount] per occurrence and [insert: dollar amount]

annud aggregate arisng from operating [insert: " (an) aboveground storage tank(s)" and/or "(a)

ing(s
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Aboveground storage tanks at the following facilities and/or pipdines are assured by this

financid test by this[insart: "operator” and/or "quarantor”]:

[Ligt for each facility: the name and address of the facility where tanks assured by

thisfinancid test are located, either the registration identification number assgned by the

Department or the Oil Discharge Contingency Plan facility identification number, and

whether tanks are assured by thisfinancid test. |If separate mechanisms or combinations of

mechanisms are being used to assure any of the tanks at thisfacility, list each tank assured

by thisfinancial test.

Ligt for each pipdine the home office address and the names of the cities and

counties in the Commonwedth where the pipdineis located.]

This[insart: "operator " or "guarantor'] has not received an adverse opinion, adisclaimer of

opinion, or a"going concarn” qudification from an independent auditor on the financid Satements

for the latest completed fisca year.

[HIl in theinformation for Alternative | if the criteria of 9 VAC 25-640-70 B are being used

to demondtrate compliance with the financid test requirements. Fill in the information for

Alternative |l if the criteriaof 9 VAC 25-640-70 C are being used to demonstrate

compliance with thefinancid test requirements)

ALTERNATIVEI

1. Amount of AST annua aggregate coverage being assured by afinancid test, and/or quarantee
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4, Total tanNgiDIE BSSES ..o $

5. Totd lidbilities[if any of the amount reported on line 3isincduded in totd liabilities, you may

deduct that amount from this line or add that amount to line 6] ....... $

6. Tangible net worth [subtract line5fromline4].......ccoevveeeeeeeeennn. $

8. Havefinancid statements for the latest financid reporting year been filed with the Securities

and EXchange COMMISTONT? ....ooeeeeeeeeeeeeee e

9. Havefinancid satements for the latest financid reporting year been filed with the Energy

Information AQMINISITEEONT ... e e e e e

10. Havefinancid satementsfor the latest financid reporting year been filed with the Rurd

Electrification AAMINISITEIONT .....ooeeieeeeeeee e e

11. Hasfinancia information been provided to Dun and Bradstreet, and has Dun and Bradstreet

provided afinancid srength rating of at least equd to the amount of annud AST/pipdine

aggregate coverage being assured? [Answer "Yes' only if both criteria have been met.]

12. If you did not answer Y esto one of lines 8 through 11, please attach a report from an

independent certified public accountant certifying that there are no materid differences between the

data reported in lines 4 through 7 above and the financial satements for the latest financiad

reporting year.
ALTERNATIVE I

1. Amount of AST annud aggregate coverage being assured by afinancid test, and/or guarantee
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2. Amount of pipeine annuad aggregate coverage covered by afinancia test, and/or quarantee

3. SUMOF HNESLANA 2 ...t $

4., Total tangiDIE ASSELS......cceeee et e e $

5. Totd liahilities [if any of the amount reported on line 3 isincluded in totd lighilities, you may

deduct that amount from this line or add that amount to line

6. Tangible net worth [subtract line5fromline4] ........eeeeeeveennnnnnne. $

7. Tota asxtsin the U.S. [required only if less than 90 percent of assats are located in the

[ S $
Yes No
8. Isline6 at least equa t0 1IN 3 ADOVE? ..o oeeeeeeeeeeeeeeeeeeeee .

9. Areat least 90 percent of assets located in the U.S.? [If "No," complete line

A0 S
10. Isline7 at least equal 1O lINE 32, ...

[Ell in either lines 11-14 or lines 15-17]

(I O = g = S s (S $
12, Current AIHHES ......c.eeveeeeecreeeeee e $
13. Net working capital [subtract line 12 from line 11] ...........c...... $

Yes No
14. Isline13 at least equa tOlINE3?.....c.eeceeeiieeee e .
15. Current bond rating of most recent bond iSSUE ........ccccveveereennene

16. NAMNE OF FAING SEVICE - e e e e e e e e e e e e e e e e aaaeans
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17. Date of maturity of BON ......ccoeveeeeeeeee e

18. Havefinancid slatements for the latest fisca year been filed with the SEC, the Energy

Information Adminigration, or the Rura Electrification Adminigtration?

[If "No," please attach a report from an independent cartified public accountant certifying that there

are no materia differences between the data as reported in lines 4-17 above and the financia

gatements for the latest financia reporting year.]

[For Alternatives | and 11, complete the certification with this satement.]

| hereby cartify that the wording of this letter isidentica to the wording specified in Appendix | of

9 VAC 25-640-10 et s29. as such regulations were condtituted on the date shown immediately

beow.

Signature

[Name]
[Title]
[Date]

APPENDIX 11 - GUARANTEE

[Note: Theinstructionsin brackets areto bereplaced by therdevant information and the

brackets deleted.]

Guarantee made this [date] by [name of quaranteeing entity], a business entity organized

under the laws of the state of [insert name of state], herein referred to as guarantor, to the State

Water Control Board of the Commonwedth of Virginiaand obligees, on behaf of [operator] of

[business address].
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Recitds.

(1) Guarantor mests or exceeds the financial test criteriaof 9 VAC 25-640-70 B or C and D and

agrees to comply with the requirements for guarantors as specified in 9 VAC 25-640-80.

(2) Operator operates the following aboveground storage tank(s) and/or pipelines covered by this

uarantee:

[List for each facility: the name and address of facility where tanks assured by this financiad

test are located, either the registration identification number assigned by the Department or

the Oil Discharge Contingency Plan facility identification number, and whether tanks are

assured by this guarantee. If more than one instrument is used to assure different tanks at

any onefadility, lis each tank assured by this mechanism.

Lig for each pipeine: the home office address and the names of the cities and countiesin

the Commonwedlth where the pipdineislocated. ]

This quarantee satisfies the requirements of 9 VAC 25-640-10 et seq. for assuring funding

for taking containment and cleanup measures necesstated by a discharge of ail; [if coverage

is different for different tanks or locations, indicate the type of coverage applicable to each

tank or location] arising from operating the above-identified aboveground storage tank(s)

and/or pipdines in the amount of [insart dollar amount] per occurrence and [insert dollar

amount] annua aggregate.

(3). [Insert appropriate phrase: "On behdf of our subsdiary” (if quarantor is corporate parent of

the operator); "On behdf of our affiliate’ (if guarantor is ardated firm of the operator); or

"Incident to our business relationship with" (if quarantor is providing the quarantee as an incident

to a substantial business relationship with operator)][ operator], quarantor guarantees to the State

Water Control Board that:
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In the event that operator fails to provide aternate coverage within 60 days after receipt of a

notice of cancdlation of this guarantee and the State Water Control Board has determined

or suspects that a discharge has occurred at an aboveground storage tank and/or pipdline

covered by this guarantee, the guarantor, upon instructions from the State Water Control

Board, shdl fund a standby trust fund in accordance with the provisions of 9 VAC 25-640-

180, in an amount not to exceed the coverage limits specified above.

In the event that the State Water Control Board determines that operator hasfailed to

perform containment and cleanup for discharges arising out of the operation of the above-

identified tank(s) and/or pipdinesin accordance with 9 VAC 25-91-10 et seq., the quarantor

upon written ingtructions from the State Water Control Board shall fund a standby trust in

accordance with the provisions of 9 VAC 25-640-180, in an amount not to exceed the

coverage limits specified above.

(4) Guarantor agreesthat if, at the end of any financid reporting year before cancdlation of this

quarantee, the quarantor fails to meet the financiad test criteriaof 9 VAC 25-640-70 B or Cand D,

quarantor shall send within 120 days of such failure, by ceartified mail, notice to operator. The

quarantee will terminate 120 days from the date of receipt of the notice by operator, as evidenced

by the return receipt.

(5) Guarantor agreesto notify operator by certified mail of avoluntary or involuntary proceeding

under Title 11 (Bankruptcy), U.S. Code, naming the guarantor as debtor, within 10 days after

commencement of the proceeding.

(6) Guarantor agrees to remain bound under this guarantee notwithstanding any modification or

dteration of any obligation of operator pursuant to 9 VAC 25-91-10 et seq. or 9 VAC 25-640-10 et

SEQ.
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(7) Guarantor agrees to remain bound under this quarantee for so long as operator shal comply

with the applicable financid responghbility requirements of 9 VAC 25-640-10 et seq. for the above-

identified tank(s) and/or pipdines, except that guarantor may cancel this guarantee by sending

notice by certified mail to operator, such cancdlation to become effective no earlier than 120 days

dfter receipt of such notice by operator, as evidenced by the return receipt.

(8) The guarantor's obligation does nat apply to any of the following:

(a) Any obligation of operator under aworkers compensation, disability benefits, or

unemployment compensation law or other Smilar law;

(b) Bodily injury to an employee of operator arising from, and in the course of,

employment by operator;

(c) Baodily injury or property damage arising from the ownership, maintenance, use, or

entrustment to others of any aircraft, motor vehicle, or watercraft;

(d) Property damage to any property owned, rented, loaned to, in the care, custody, or

control of, or occupied by operator that is not the direct result of adischarge from an

aboveground storage tank and/or pipdine;

(e) Bodily damage or property damage for which operator is obligated to pay damages by

reason of the assumption of lighility in a contract or agreement other than a contract or

agreement entered into to meet the requirements of 9 VAC 25-640-10 et seq.

(9) Guarantor expresdy waives notice of acceptance of this guarantee by the State Water Control

Board or by operator.

| hereby cartify that the wording of this guaranteeis identica to the wording specified in Appendix

Il of 9 VAC 25-640-10 et sag. as such regulations were constituted on the effective date shown

immediatdy below.
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Effective date:

[Name of quarantor]

[Authorized Sgnature for quarantor]

[Name of person Sgning]

[Title of person Sgning]

Signature of witness or notary:

APPENDIX 111 - ENDORSEMENT

[Note: Theinstructionsin brackets areto bereplaced by the reevant information and the

brackets deleted.]
Name: [name of each covered location]
Address: [address of each covered location]
Policy Number:

Period of Coverage: [current policy period]

Name of [Insurer or Group Sdlf Insurance Pooll:

Address of [Insurer or Group Salf Insurance Pool]:

Name of Insured:

Address of Insured:
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Endorsement:

1. This endorsement certifies that the policy to which the endorsement is attached provides liability

insurance covering the following aboveground storage tanks and/or pipdines in connection with the

insured's obligation to demondtrate financia responshility under 9 VAC 25-640-10 et seq.:

[Ligt for each facility: the name and address of the facility where tanks assured by this mechanism

are located, either the regigtration identification number assigned by the Department or the Qil

Discharge Contingency Plan fadility identification number, and whether tanks are assured by this

mechaniam. If more than one insrument is used to assure different tanks a any one facility, list

each tank assured by this mechanism.

Lisgt for each pipdine the home office address and the names of the cities and countiesin the

Commonwedth where the pipdine is located.]

for containment and cleanup of adischarge of oil in accordance with and subject to the limits of

lighility, exclusons, conditions, and other terms of the policy; [if coverage is different for different

tanks or locations, indicate the type of coverage applicable to each tank or location] arisng from

operating the aboveground storage tank(s) and/or pipdlines identified above.

Thelimits of lighility are [insert the dollar amount of the containment and cleanup "each

occurrence' and "annud aggregate’ limits of the Insurer's or Group's liahility; if the amount of

coverageis different for different types of coverage or for different aboveground storage tanks,

pipelines or locations, indicate the amount of coverage for each type of coverage and/or for each

aboveground storage tank, pipeline or location], exclusive of lega defense costs, which are subject
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to a separate limit under the policy. This coverage is provided under [policy number]. The

effective date of said palicy is[date].

2. The insurance afforded with respect to such occurrences is subject to dl of the terms and

conditions of the palicy; provided, however, that any provisons incons stent with subsections (a)

through (d) for occurrence policies and () through (€) for claims-made policies of this Paragraph 2

are hereby amended to conform with subsections (a) through (€):

a Bankruptcy or insolvency of the insured shdl not rdieve the ["Insurer™ or "Pool"] of its

obligations under the policy to which this endorsement is attached.

c. The["Insurer" or "Pool"] islidble for the payment of amounts within any
deductible applicable to the policy to the provider of containment and cleanup,
with aright of rembursement by the insured for any such payment made by the
["Insurer” or "Pool"].

This provison does not apply with respect to that amount of any deductible for which

coverage is demonstrated under another mechanism or combination of mechanisms as

specified in 9 VAC 25-640-70 through -120.

¢. Whenever requested by the State Water Control Board, the ["Insurer” or "Pool"] agreesto

furnish to Stiate Water Control Board a signed duplicate origind of the policy and dl

endorsements.

d. Cancdlation or any other termination of the insurance by the["Insurer” or "Poal"],

except for on-payment of premium or misrepresentation by the insured, will be effective

only upon written notice and only after the expiration of 60 days after a copy of such

written noticeis received by theinsured. Cancedlation for non-payment of premium or

misrepresentation by the insured will be effective only upon written notice and only after

expiration of aminimum of 15 days after a copy of such written notice is received by the

insured.
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[Insert for claims-made policies

e Theinsurance covers clams otherwise covered by the palicy that are reported to the

["Insurer” or "Poal"] within Sx months of the effective date of cancdlation or nonrenewa

of the palicy except where the new or renewed policy has the same retroactive date or a

retroactive date earlier than that of the prior policy, and which arise out of any covered

occurrence that commenced after the policy retroactive date, if applicable, and prior to such

policy renewd or termination date. Claims reported during such extended reporting period

are aubject to the terms, conditions, limits, indluding limits of liability, and exclusons of the
policy.]

| hereby certify that the wording of this endorsement is in no respect less favorable than the

coverage specified in Appendix 111 of 9 VAC 25-640-10 et seq. and has been so certified by the

State Corporation Commisson of the Commonwedth of Virginia. | further certify that the

["Insurer" or "Pool"] is["licensed to transact the business of insurance or digible to provide

insurance as an excess or urplus lines insurer in the Commonwedth of Virginia'l.

[Signature of authorized representative of Insurer or Group Saf Insurance Pool] [Name of person
sgning]

[Title of person Sgning], Authorized

Representative of [name of Insurer or Group Saf |nsurance Pool]

[Address of Representativel

APPENDIX 1V - CERTIFICATE OF INSURANCE

[Note: Theinstructionsin brackets areto be replaced by the rdevant information and the

brackets deleted.]

Name: [name of each covered location]
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Address: [address of each covered location]

Policy Number:

Endorsement (if applicable):

Period of Coverage: [current policy period]

Name of [Insurer or Group Saf Insurance Pooll:

Address of [Insurer or Group Saf Insurance Pool]:

Name of Insured:

Address of Insured:

Cetification:

b. [Nameof Insurer or Group Saf Insurance Poal], [the “ Insurer” or “Pool”], as identified above,

hereby catifies that it has issued liability insurance covering the following aboveground storage

tank(s) and/or pipeines in connection with the insured' s obligation to demondtrate financia

respong bility under 9 VAC 25-640-10 et seq.:

[Lig for each facility: the name and address of the facility where tanks assured by this

mechanism are located, either the registration identification number assigned by the

Department or the Qil Discharge Contingency Plan fadility identification number, and




STATE WATER CONTROL BOARD Page 41 12/21/0012/14/00

9 VAC 25-640-10 et seg. ABOVEGROUND STORAGE TANK AND PIPELINE FACILITY FINANCIAL RESPONSIBIITY REQUIREMENTS

whether tanks are assured by this mechanism. If more than one ingtrument is used to assure

different tanks at any onefacility, list each tank assured by this mechanism.

Lig for each pipdine: the home office address and the names of the cities and countiesin

the Commonwedth where the pipdineis located. ]

for containment and cleanup of discharges of ail; in accordance with and subject to the limits of

liahility, exclusons, conditions, and other terms of the policy; [if coverage is different for different

tanks, pipdines or locations, indicate the type of coverage applicable to each tank, pipdine or

location] arising from operating the aboveground storage tank(s) and/or pipdines identified above.

Thelimits of liahility are [insart the dollar amount of the containment and deanup “each

occurrence’ and “annud agaregate’ limits of the Insurer’ s or Group' s lighility; if the amount of

coverage is different for different types of coverage or for different aboveground storage tanks or

locations, indicate the amount of coverage for each type of coverage and/or for each aboveground

sorage tank, pipdine or location], exclusve of legd defense costs, which are subject to a separate

limit under the policy. This coverage is provided under [policy number]. The effective date of said

policy is[date].

2. The[“Insurer” or “Pool”] further certifies the following with respect to the insurance described

in Paragraph 1:

a Bankruptcy or insolvency of theinsured shal not rdieve the [“Insurer” or “Poal”] of its

obligations under the policy to which this certificate applies.

b. The["Insurer" or "Poal"] islidble for the payment of amounts within any deductible

applicable to the palicy to the provider of containment and cleanup with aright of

reimbursement by the insured for any such payment made by the["Insurer™ or "Poal"].
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This provison does not apply with respect to that amount of any deductible for which

coverage is demondrated under another mechanism or combination of mechanisms as

specified in 9 VAC 25-640-70 through -120.

c. Whenever requested by the State Water Control Board, the ["Insure™ or "Pool"] agrees

to furnish to the State Water Control Board a signed duplicate origina of the policy and all

endorsements.

d. Cancdlation or any other termination of the insurance by the ["Insurer” or "Pool"],

except for non-payment of premium or misrepresentation by the insured, will be effective

only upon written notice and only after the expiration of 60 days after a copy of such

written notice is recaived by the insured. Cancedllation for non-payment of premium or

misrepresentation by the insured will be effective only upon written notice and only after

expiration of aminimum of 15 days after a copy of such written notice is received by the

insured.

[Insart for dams-made palicies)

e Theinsurance covers cdaims otherwise covered by the policy that are reported to the

["Insurer' or "Pool"] within Sx months of the effective date of cancdlation or nonrenewa

of the policy except where the new or renawed policy has the same retroactive date or a

retroactive date earlier than that of the prior policy, and which arise out of any covered

occurrence that commenced after the palicy retroactive date, if applicable, and prior to such

policy renewa or termination date. Claims reported during such extended reporting period

are subject to the terms, conditions, limits, induding limits of liability, and exdusons of the

policy.
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| hereby cartify that the wording of this instrument is identical to the wording in Appendix IV of 9

VAC 25-640-10 et seq. and that the ["Insurer” or "Pool"] is["licensed to transact the business of

insurance, or digible to provide insurance as an excess or approved surplus lines insurer, in the

Commonwedth of Virginid'].

[Signature of authorized representative of |nsurer]

[Type name] [Title], Authorized Representative of [name of Insurer or Group Salf |nsurance Pool]

[Address of Representativel

APPENDIX V - PERFORMANCE BOND

[Note: Theinstructionsin brackets areto be replaced by the rdevant information and the

brackets deleted.]

Date bond executed:

Period of coverage:

Principd: [lega name and address of operator]

Type of organization: [insat "individud" "joint venture," "partnership,” "' corporation,” or

appropriate identification of type of organization|

State of incorporation (if applicable):

Surety(ies): [name(s) and business address(es)]

Scope of Coverage:

[List for each facility: the name and address of the facility where tanks assured by this mechanism

are located, either the registration identification number assigned by the Department or the Qil

Discharge Contingency Plan fadility identification number, and whether tanks are assured by this

mechanism. If more than one insrument is used to assure different tanks at any onefadility, list
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each tank assured by this mechanism. For pipdines, list the home office address and the names of

the cities and counties in the Commonwedlth where the pipdineis located.]

List the coverage guaranteed by the bond: containment and cleanup of il from adischarge arisng

from operating the aboveground storage tank and/or pipdine]

Pend sums of bond:

Containment and Cleanup (per discharge) $
Annud Agaregate $
Surety's bond number:

Know All Persons by These Presents, that we, the Principa and Surety(ies), hereto are firmly

bound to the State Water Control Board of the Commonwealth of Virginia, in the above pena sums

for the payment of which we bind oursalves, our heirs, executors, adminigtrators, successors, and

assignsjointly and severadly; provided that, where the Surety(ies) are corporations acting as co-

aureties, we, the Sureties, bind oursalves in such sums jointly and severdly only for the purpose of

dlowing ajoint action or actions againg any or dl of us, and for all other purposes each Surety

bindsitsdf, jointly and severdly with the Principd, for the payment of such sumsonly asis st

forth oppogte the name of such Surety, but if no limit of liahility is indicated, the limit of ligbility

shdl bethe full amount of the pend sums.

Whereas said Principa is required under § 62.1-44.34:16 of the Code of Virginiaand under 9 VAC

25-640-10 et seq. to provide financid assurance for containment and cleanup necessitated by

discharges of ail; [if coverage is different for different tanks or locations or pipdines, indicate the

type of coverage applicable to each tank or location or pipding arisng from operating the

aboveground storage tanks and/or pipdines identified above, and
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Wheress said Principa shall esablish a sandby trust fund asis required when a surety bond is used

to provide such financid assurance

Now, therefore, the conditions of the obligation are such that if the Principd shdl faithfully contain

and cdleanup, in accordance with the State Water Control Board's instructions for containment and

cleanup of discharges of ail arisng from operating the tank(s) identified above, or if the Principa

shall provide dternate financia assurance, as specified in 9 VAC 25-640-10 et seg., within 120

days after the date the notice of cancdlation is received by the Principa from the Surety(ies), then

this obligation shdl be null and void; otherwise it isto remain in full force and effect.

Such obligation does not apply to any of the following:

(&) Any obligation of operator under aworkers compensation, disability benefits, or

unemployment compensation law or other Smilar law;

(b) Bodily injury to an employee of operator arisng from, and in the course of,

employment by operator:;

(c) Bodily injury or property damage arising from the ownership, maintenance, use, or

entrustment to others of any arcraft, motor vehicle, or watercraft;

(d) Property damage to any property owned, rented, loaned to, in the care, custody, or

control of, or occupied by operator that is not the direct result of adischarge from an

aboveground storage tank and/or pipdine;

(e) Bodily injury or property damage for which operator is obligated to pay damages by

reason of the assumption of liahility in a contract or agreement other than a contract or

agreement entered into to meet the requirements of 9 VAC 25-640-10 et seq.

The Surety(ies) shadl become liable on this bond obligation only when the Principd hasfailed to

fulfill the conditions described above.
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Upon noatification by the State Water Control Board that the Principal has failed to contain and

cleanup in accordance with 9 VAC 25-91-10 et seg. and the State Water Control Board's

ingructions, the Surety(ies) shal peform containment and cleanup in accordance with 9 VAC 25-

91-10 et seg. and the board's instructions, or place fundsin an amount up to the annua aggregate

pend sum into the sandby trust fund as directed by the State Water Control Board under 9 VAC

25-640-180.

Upon natification by the State Water Control Board that the Principa has falled to provide dternate

financid assurance within 60 days after the date the notice of cancdlation is recaived by the

Principa from the Surety(ies) and that the State Water Control Board has determined or suspects

that a discharge has occurred, the Surety(ies) shdl place funds in an amount not exceeding the

annua aggregate penal sum into the sandby trust fund as directed by the State Water Control

Board under 9 VAC 25-640-180.

The Surety(ies) hereby waive(s) notification of amendments to applicable laws, statutes, rules, and

regulations and agrees that no such amendment shdl in any way dleviateits (their) obligation on

this bond.

Thelighility of the Surety(ies) shall not be discharged by any payment or successon of payments

hereunder, unless and until such payment or payments shdl amount in the annud aggregaie to the

pend sum shown on the face of the bond, but in no event shal the obligation of the Surety(ies)

hereunder exceed the amnount of said annua aggregate pend sum.

The Surety(ies) may cancd the bond by sending notice of cancdlation by cartified mail to the

Principal, provided, however, that cancellation shal not occur during the 120 days beginning on the

date of receipt of the notice of cancdlation by the Principal, as evidenced by the return receipt.

The Principad may terminate this bond by sending written notice to the Surety(ies).
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In Witness Thereof, the Principal and Surety(ies) have executed this Bond and have affixed their

sedls on the date set forth above.

The persons whose signatures appear below hereby certify that they are authorized to execute this

surety bond on behdf of the Principa and Surety(ies) and that the wording of this surety bond is

identica to the wording specified in Appendix V of 9 VAC 25-640-10 et seq. as such regulations

were constituted on the date this bond was executed.

PRINCIPAL

[Signature(s)]

Name(s

[Title(9)]

[Corporate sed]

CORPORATE SURETY(IES)

[Name and address]

State of Incorporation:

Lighility limit: $
[Sgnature(s)]

[Name(s) and title(9)]

[Corporate sedl]

[For every co-surety, provide signature(s), corporate seal, and other information in the same

manner as for Surety abovel]

Bond premium: $

APPENDIX VI - IRREVOCABLE STANDBY LETTER OF CREDIT
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[Note: Theinstructionsin brackets areto be replaced by the rdevant information and the

brackets deleted.]

[Name and address of issuing ingtitution]

[Name and address of the Director]

Dear Sir or Madam: We hereby establish our Irrevocable Standby L etter of Credit No. in

your favor, at the request and for the account of [operator name] of [address] up to the aggregate

amount of [in words] U.S. dollars ($/insart dollar amount]), available upon presentation of

(1) your sight draft, bearing reference to this letter of credit, No. and

(2) your Sgned satement reading asfollows. "l cartify thet the amount of the draft is

payable pursuant to regulations issued under authority of § 62.1- 44.34:16 of the Code of Virginia."

This|etter of credit may be drawn on to cover containment and cleanup necessitated by discharges

of ail arisng from operating the aboveground storage tank(s) and pipdines identified bedow in the

amount of [in words] $ [insert dollar amount] per occurrence and [in words] $ [insert dollar

amount] annuad aggregaie:

[Lig for each facility: the name and address of the facility where tanks assured by this

mechanism are located, either the registration identification number assgned by the

Department or the Qil Discharge Contingency Plan fadility identification number, and

whether tanks are assured by this mechanism. If more than one instrument is used to assure

different tanks at any onefadility, lis each tank covered by this instrument.

For pipdines, lig: the home office address and the names of the cities and countiesin the

Commonwedth where the pipdineis located.]

Theletter of credit may not be drawn on to cover any of the following:




STATE WATER CONTROL BOARD Page 49 12/21/0012/14/00
9 VAC 25-640-10 et seg. ABOVEGROUND STORAGE TANK AND PIPELINE FACILITY FINANCIAL RESPONSIBIITY REQUIREMENTS

(a) Any obligation of operator under aworkers compensation, disability benefits, or

unemployment compensation law or other smilar law;

(b) Bodily injury to an employee of operator arisng from, and in the course of,

employment by operator;

(c) Bodily injury or property damage arisng from the ownership, mantenance, use, or

entrustment to others of any aircraft, motor vehicle, or watercraft;

(d) Property damage to any property owned, rented, loaned to, in the care, custody, or

control of, or occupied by an operator that is not the direct result of a discharge of oil from

an aboveground storage tank and/or pipdine:

(e) Bodily injury or property damage for which an operator is obligated to pay damages by

reason of the assumption of liability in a contract or agreement other than a contract or

agreament entered into to meet the requirements of 9 VAC 25-640-50.

This|etter of credit is effective as of [date] and shall expire on [date], but such expiration date shall

be automatically extended for aperiod of [at least the length of the origind term] on [expiraion

date] and on each successve expiration date, unless, at least 120 days before the current expiration

date, we notify operator by certified mail that we have decided not to extend this letter of credit

beyond the current expiration date. In the event that operator is o natified, any unused portion of

the credit shal be available upon presentation of your sight draft for 120 days after the date of

receipt by operator, as shown on the sgned return receipt.

Whenever this letter of credit is drawn on under and in compliance with the terms of this credit, we

shall duly honor such draft upon presentation to us, and we shall deposit the amount of the draft

directly into the slandby trust fund of operator in accordance with your instructions.
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We certify that the wording of this letter of credit isidentica to the wording specified in Appendix

V1 of 9 VAC 25-640-10 et seq. as such regulations were condituted on the date shown immediately

beow.

[Signature(s) and title(s) of officid(s) of issuing inditution]

Date]

This credit is subject to [insart "the most recent edition of the Uniform Customs and Practice for

Documentary Credits, published by the Internationd Chamber of Commerce” or "the Uniform

Commercid Code'].

APPENDIX VIl - TRUST AGREEMENT

[Note: Theinstructionsin brackets areto bereplaced by therdevant information and the

brackets deleted.]

Trust agreement, the "Agreement,” entered into as of [date] by and between [name of the operator],

a[name of gate] [insart "corporation,” "partnership,” "association,” "proprietorship,” or appropriate

identification of type of entity], the "Grantor," and [name of corporate trusteg], [insert

"Incorporated in the state of " or "anationd bank'], the "Trustee."

Wheress, the State Water Control Board of the Commonwealth of Virginia has established certain

regul ations applicable to the Grantor, requiring that an operator of an aboveground storage tank

and/or pipdine shal provide assurance that funds will be available when needed for containment

and cleanup of adischarge of oil arising from the operation of the aboveground storage tank and/or

pipeline. The attached Schedule A contains for each facility the name and address of thefacility

where tanks covered by this [ trust agreement or standby trust agreement ] are located, either the

registration identification number assgned by the Department or the Oil Discharge Contingency
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Plan facility identification number and for pipdines the home office address and names of the cities

and counties in the Commonwedth where the pipdineis located;

Wheresas, the Grantor has dected to establish [insart either "a guarantee," "surety bond," or "letter

of credit"] to provide dl or part of such financia assurance for the aboveground storage tanks

and/or pipdines identified herein and is required to establish a sandby trust fund able to accept

payments from the instrument (This paragraph is only applicable to the standby trust agreement.);

Whereas, the Grantor, acting through its duly authorized officers, has selected the Trustee to be the

trustee under this agreement, and the Trustee is willing to act as trustee;

Now, therefore, the Grantor and the Trustee agree as follows:

Section 1. Definitions. Asused in this Agreement:

(8 Theterm "Grantor" means the operator who enters into this Agreement and any

uccesrs or assgns of the Grantor.

(b) Theterm "Trustee' means the Trustee who enters into this Agreement and any

successor Trugee.

Section 2. |dentification of the Financid Assurance Mechanism.

This Agreement pertains to the [identify the financid assurance mechanism, either a guarantee,

surety bond, or letter of credit, from which the standby trust fund is established to receive payments

(This paragraph is only applicable to the standby trust agreement.)].

Section 3. Establishment of Fund.

The Grantor and the Trustee hereby establish atrust fund, the "Fund," for the bendfit of the State

Water Control Board of the Commonwealth of Virginia. The Grantor and the Trustee intend that

no third party have accessto the Fund. [The Fund is established initidly as a sandby to receive

payments and shdl not consst of any property.] Payments made by the provider of financid
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assurance pursuant to the State Water Control Board's instruction are transferred to the Trustee and

arereferred to as the Fund, together with al earnings and profits thereon, less any payments or

distributions made by the Trustee pursuant to this Agreement. The Fund shal be hdd by the

Trustee, IN TRUST, as hereinafter provided. The Trustee shall not be responsible nor shal it

undertake any respongbility for the amount or adequacy of, nor any duty to collect from the

Grantor as provider of financia assurance, any payments necessary to discharge any liahility of the

Grantor established by the State Water Control Board.

Section 4. Payment for Containment and Cleanup.

The Trustee shal make payments from the Fund as the State Water Control Board shall direct, in

writing, to provide for the payment of the codts of containment and cleanup of adischarge of oil

aisng from operating the tanks and/or pipeines covered by the financia assurance mechanism

identified in this Agreement.

The Fund may not be drawn upon to cover any of the following:

(a) Any obligation of operator under aworkers compensation, disability benefits, or

unemployment compensation law or other Smilar law;

(b) Bodily injury to an employee of operator arisng from, and in the course of,

employment by operator;

(c) Bodily injury or property damage arising from the ownership, maintenance, use, or

entrustment to others of any aircraft, motor vehicle, or watercraft;

(d) Property damage to any property owned, rented, loaned to, in the care, custody, or

control of, or occupied by operator that is not the direct result of a discharge from an oil

aboveground storage tank or pipdine
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(e) Bodily injury or property damage for which operator is obligated to pay damages by

reason of the assumption of liahility in a contract or agreement other than a contract or

agreement entered into to meet the requirements of 9 VAC 25-640-50.

The Trustee shall reimburse the Grantor, or other persons as specified by the State Water Control

Board, from the Fund for containment and cleanup in such amounts as the State Water Control

Board shdl direct in writing. In addition, the Trustee shal refund to the Grantor such amounts as

the State Water Control Board specifiesin writing. Upon refund, such funds shdl no longer

condtitute part of the Fund as defined herein.

Section 5. Payments Comprising the Fund.

Payments made to the Trustee for the Fund shal consst of cash and securities acceptable to the

Trustee.

Section 6. Trustee Management.

The Trugstee shdl invest and reinvest the principa and income of the Fund and keep the Fund

invested as a Sngle fund, without digtinction between principa and income, in accordance with

genard investment policies and quiddines which the Grantor may communicate in writing to the

Trustee from time to time, subject, however, to the provisions of this Section. In investing,

reinvesting, exchanging, sdlling, and managing the Fund, the Trustee shal discharge his duties with

respect to the trust fund soldy in the interest of the beneficiaries and with the care, kill, prudence,

and diligence under the circumstances then prevailing which persons of prudence, acting in alike

capacity and familiar with such matters, would use in the conduct of an enterprise of alike

character and with like aims; except that:

(i) Securities or other ohligations of the Grantor, or any other operator of the tanks, or any

of thar affiliates as defined in the Investment Company Act of 1940, as amended, 15 U.S.C.
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8 80a-2(a), shall not be acquired or held, unless they are securities or other obligations of

the federd or a state government;

(ii) The Trusteeis authorized to invest the Fund in time or demand depodits of the Trustee,

to the extent insured by an agency of the federa or state government; and

(iii) The Trusteeis authorized to hold cash awaiting invesment or distribution uninvested

for areasonable time and without liahility for the payment of interest thereon.

Section 7. Commingling and Invesment.

The Trustee is expresdy authorized in its discretion:

(8) Totransfer from timeto time any or dl of the assats of the Fund to any common,

commingled, or collective trust fund created by the Trustee in which the Fund is digible to

participate, subject to dl of the provisions thereof, to be commingled with the assats of

other trudts participating therein; and

(b) To purchase sharesin any investment company registered under the Investment

Company Act of 1940, 15 U.S.C. § 80a-1 et seq., including one which may be created,

managed, underwritten, or to which investment advice is rendered or the shares of which are

s0ld by the Trustee. The Trustee may vote such sharesin its discretion

Section 8. Express Powers of Trustee.

Without in any way limiting the powers and discretions conferred upon the Trustee by the other

provisons of this Agreement or by law, the Trustee is expresdy authorized and empowered:

(8) To I, exchange, convey, transfer, or otherwise dispose of any property hed by it, by

public or private sdle. No person dealing with the Trustee shal be bound to see to the

application of the purchase money or to inquire into the vaidity or expediency of any such

sde or other dispodtion;
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(b) To make, execute, acknowledge, and ddiver any and al documents of transfer and

conveyance and any and al other insruments that may be necessary or appropriate to carry

out the powers herein granted:

(c) Toregiger any securities hald in the Fund in its own name or in the name of a nominee

and to hold any security in bearer form or in book entry, or to combine certificates

representing such securities with certificates of the same issue held by the Trustee in other

fiduciary capacities, or to depodt or arrange for the degposit of such securitiesin aqudified

centra depository even though, when so deposited, such securities may be merged and held

in bulk in the name of the nominee of such depository with other securities deposited

therein by another person, or to deposit or arrange for the deposit of any securitiesissued by

the United States Government, or any agency or insrumentdity thereof, with a Federa

Resarve bank, but the books and records of the Trustee shdl at dl times show that dl such

securities are part of the Fund:;

(d) To deposit any cash in the Fund in interest-bearing accounts maintained or savings

certificatesissued by the Trudtee, in its separate corporate capacity, or in any other banking

inditution affiliated with the Trustee, to the extent insured by an agency of the federd or

date government; and

(e) To compromise or otherwise adjust al damsin favor of or againg the Fund.

Section 9. Taxes and Expenses.

All taxes of any kind that may be assessed or levied againgt or in respect of the Fund and all

brokerage commissions incurred by the Fund shall be paid from the Fund. All other expenses

incurred by the Trugtee in connection with the adminidration of this Trust, incdluding feesfor legd

sarvices rendered to the Trustee, the compensation of the Trustee to the extent not paid directly by
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the Grantor, and al other proper charges and dishursements of the Trustee shall be paid from the

Fund.

Section 10. Advice of Counsd.

The Trustee may from time to time consult with counsdl, who may be counsd to the Grantor, with

respect to any questions arising as to the congtruction of this Agreement or any action to be taken

hereunder. The Trustee shal be fully protected, to the extent permitted by law, in acting upon the

advice of counsd..

Section 11. Trustee Compensation.

The Trustee shall be entitled to reasonable compensation for its sarvices as agreed upon in writing

from time to time with the Grantor.

Section 12. Successor Trustee.

The Trustee may resign or the Grantor may replace the Trustee, but such resignation or replacement

shdl not be effective until the Grantor has appointed a successor trustee and this successor accepts

the appointment. The successor trustee shall have the same powers and duties as those conferred

upon the Trustee hereunder. Upon the successor trustee's acceptance of the appointment, the

Trugtee shdl assgn, transfer, and pay over to the successor trustee the funds and properties then

condtituting the Fund. If for any reason the Grantor cannot or does not act in the event of the

resgnation of the Trustee, the Trustee may apply to a court of competent jurisdiction for the

appointment of asuccessor trustee or for indructions. The successor trustee shall specify the date

on which it assumes administration of the trust in writing sent to the Grantor and the present

Trustee by cartified mail 10 days before such change becomes effective. Any expenses incurred by

the Trustee as aresult of any of the acts contemplated by this Section shall be paid as provided in

Section 9.
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Section 13. Instructions to the Trustee.

All orders, requests, and ingtructions by the Grantor to the Trustee shdl be in writing, Sgned by

such persons as are designated in the attached Schedule B or such other designess as the Grantor

may designate by amendment to Schedule B. The trustee shal be fully protected in acting without

inquiry in accordance with the Grantor's orders, requests, and instructions. All orders, requests and

ingructions by the State Water Control Board to the Trustee shall bein writing, Sgned by the

Executive Director of the Department of Environmentd Qudity, and the Trustee shdll act and shdl

be fully protected in acting in accordance with such orders, requests, and ingructions. The Trustee

shdl have the right to assume, in the absence of written notice to the contrary, that no event

condtituting a change or atermination of the authority of any person to act on behdf of the Grantor

or the State Water Control Board hereunder has occurred. The Trustee shall have no duty to act in

the absence of such orders, requests, and instructions from the Grantor and/or the State Water

Control Board, except as provided for herein.

Section 14. Amendment of Agreement.

This Agreement may be amended by an instrument in writing executed by the Grantor and the

Trustee, or by the Trustee and the State Water Control Board if the Grantor ceasesto exigt.

Section 15. Irrevocability and Termination.

Subject to the right of the parties to amend this Agreement as provided in Section 14, this Trust

shal beirrevocable and shal continue until terminated at the written direction of the Grantor and

the Trustee, or by the Trustee and the State Water Control Board, if the Grantor ceases to exis.

Upon termination of the Trugt, dl remaining trust property, less fina trust administration expenses,

shdl be ddivered to the Grantor.

Section 16. Immunity and Indemnification.
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The Trustee shall not incur persond liability of any nature in connection with any act or omisson,

made in good faith, in the adminidration of this Trud, or in carrying out any directions by the

Grantor or the State Water Control Board issued in accordance with this Agreement. The Trustee

shdl beindemnified and saved harmless by the Grantor, from and againgt any persond liability to

which the Trustee may be subjected by reason of any act or conduct in its officia capacity,

including al expenses reasonably incurred in its defense in the event the Grantor fails to provide

such defense.

Section 17. Choice of Law.

This Agreement shal be administered, construed, and enforced according to the laws of the

Commonwedth of Virginia, or the Comptroller of the Currency in the case of Nationa Association

banks.

Section 18. Interpretation.

As used in this Agreement, words in the sngular include the plurd and words in the plurd include

the sngular. The descriptive headings for each section of this Agreement shdl not affect the

interpretation or the legd efficacy of this Agreament.

In Witness whereof the parties have caused this Agreement to be executed by their respective

officers duly authorized and their corporate sedls (if applicable) to be hereunto affixed and attested

as of the date first above written. The parties below certify that the wording of this Agreement is

identicd to the wording specified in Appendix V11 of 9 VAC 25-640-10 et seg. as such requlations

were constituted on the date written above.

[Signature of Grantor]

[Name of the Grantor]

[Title]
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Attest:

[Signature of Trusteg]

[Name of the Trusteg]
[Title]
[Sed]

[Signature of Witness)

[Name of Witness]

[Title]
[Sed]

APPENDIX VIII - CERTIFICATE OF ACKNOWLEDGMENT

[Note: Theinstructionsin brackets areto bereplaced by therdevant information and the

brackets deleted.]

State of

County of

On this[date], before me persondly came [operator's representativel to me known, who, being by

me duly sworn, did depose and say that shefhe resides at [address], that shefheis [title] of

[corporation], the corporation described in and which executed the above instrument; that she'lhe

knows the sed of said corporation; that the sed affixed to such ingrument is such corporate sed;

that it was s0 affixed by order of the Board of Directors of said corporation; and that she’he Sgned

her/his name thereto by like order.

[Sgnature of Notary Public]

[Name of Notary Public]

My Commission expires:
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APPENDIX IX - CERTIFICATION OF FINANCIAL RESPONSIBILITY

[Note: Theinstructionsin brackets areto bereplaced by therdevant information and the

brackets deleted.]

Operator hereby certifies that it is in compliance with the requirements of 9 VAC 25-640-10 et seq.

Thefinancid assurance mechanisamlg used to demondrate financia responsgbility under 9 VAC

25-640-10 et seq. is[arg] asfollows:

Indicate type of Mechaniam:

Letter from Chief Financid Officer

Guarantee

Insurance Endorsement or Certificate

L etter of Credit

Surety Bond

Trust Fund

Name of |ssuer:

Mechanism Number (if applicable):

Total number of galons of aboveground storage capacity for which demonstration is provided:

Amount of coverage for mechaniam:

$ containment and cleanup per occurrence and annud aggregate

Effective period of coverage: to

Do(es) mechanism(s) cover(s): containment and cleanup caused by either sudden accidental

discharges or nonsudden accidental discharges or accidental discharges? Yes No

If "No," pecify in the following Space the items the mechanism covers.
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[Signature of operator]

[Name of operator]

[Title] [Date]

[Signature of notary]

[Name of notary] [Date] My Commission expires.




